FILED
NOV 15 2005
3 UNITED STATES BANKRUPTCY COURT UNITED STATES
TN AND FOR TIHE DISTRICT OF ARIZONA  gengrupror coonr
2 FOR THE DISTRICT OF ARIZON.
3 || Inre ARTHUR D. and ) Chapter 7 Proceeding
DAWN ANN SWARTZ, ) Case No. BK-05-07323 CGC
4 )
) UNDER ADVISEMENT DECISION RE:
5 ) TRUSTEE'S OBJECTTOY TO EXEMPT
] ) PROPERTY
6 Debtors. )
)
7
Before the Clourt. is the Trustee’s Ohjection to Exemptions and Objection to Amended
8
Objection, in which he disputes the Debtors claimed exemption in a retirement anouity (the
9
“Annuity”). The Court sustains Trustee's objection fur the following reasons.
10 C
The parties do not dispute that in October, 2000, Debtors purchased an Annuity with The
l 1 - Lo . : .
Hartford Life Insurance Company (“Hartford). They terminated the Annuity on October 20, 2004,
12 . :
and a check in the amount of $39,019.74 was issued to Travelers Life.& Annuity (“Travelers™)
13
fromHartford that same day. Six days later,: Debtors purchased a new Annuity from Travelers
14 x x
using the funds previously transferred to Travelers from Hartford. Debtors filed bankruptey
15 X
pproximately six months Inter on April 28, 2005,
16
Upon filing this case, Debtors claimed the Travelers’ Annuity cxempt pursuant to Arizona
17 . .
| Revised Statute ("A.R.S.™) section 33-1126(1), .which exempts various tax qualified retirement
18 - oL
plans. The Trustee challenges this claimed exemption on the ground that the Annuity does not
19 S
Hqualil’y under any of the provisions of the Internal Revenue Code cited in A.R.S. section 33- |.
20 T .. . B . .
~ 1126(B).!
21 S
Debtors respond, essentially admitting that the Annuity does not qualify under section 33-
22 Cn
||1126(B) as a tax-qualified retirement plan. Tnstead, Debtors urge several additional grounds for
21 Cn T
24 . S v
‘Section 33-'1126(B) ecxempts
25
iy [alny money or other assets payable (o a participant in or beneficiary of, or an);

interest of any participant Of heneficiary in,-a retirement plan under section 401(a),
27 403(a), 403(h), 408, 408A or 409 or a:deferred coinpensation plan under section
457 of the United State internal revenue code of 1986, as amended, shall be
28 exempt from any and al claims of creditors of the beneficiary or participant
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finding the Annuity exempt.  First, Debtors shift gears and state that they are really relying on
A.R.S. section 20-1131.01, which nas promulgated by the Arizona Legislature hack on May 6,
2004, with much fanfare and which liberally provided that msurance policies and annuity contracts
issued by lifc, health or accident insurance companies are exempt from seizure. The Court rejects
this ground for claiming the Annuity exempt. .

As Debtors themselves admit, section 20-1131.01 was repeadled on April 20, 2003,
effectively disallowing the unlimited exemption for annuities.  Also in 2005, secrion 33-1126 was
amended to add subparagraph (A)(7), which rcquires' 'an annuity, he owned for at least two years
before it can he exempt from seizure. Debtors complain, however, that both the repeal of section
20-1131.01 and the amendment of section 33-1‘126 were clone on an emergency basis and without
advance notice. Therefore, when Deblor\‘ flled Ior h'mkruptu only eight days after the state
exemption laws changed, they were unaw are the Iaw had changed denying them their previously

..
available right to exempt the Annuity from coIIectlon While th|Smav hethe casc, the fact remains

thar the statute was lawfully repealed and the ‘c‘\cmptmn no lon;_,er existsunder statc law. Debtors
make no challenge to the laws’ validity. ‘Th‘_er_efore, this Court cannot recognize an exemption
under the repealed section 20-1131.01. '
Alternatively, Debtors ask the Court to exercise its Section 105 powers under the
Bankruptcy Code 0 alow Debtors to e\elrppt thcu Annum from collection by the Trustee.
Debtors’ argument in cssence is that it woul.d be unfair or inequitable to disallow them this
exemption based 0N the “quict” and unknown chdnge in Law over ayear and a half beforethey tiled
dI]Ll uptey. While the Court is S‘,HlpdﬂlCtlL 1o Dehrors pllght naothing in the law allows for such |
reIIef. In addition, the fact that Debtorsldlt.-t.e('lv I-n goud faith and with good €conontic reasons in
transferring th¢ Annuity to Travelers: aNI not \\1[h any mtent to manipulate the exemption laws
to shlcld the assets from. the Trustee, does net (,lldllUC the analysis or the outcome.
Last, Debtors amended their %hcdule C tO excmpt the Annuity under A.R.S. section 33-

1126(A)(7), which allows an c\emth(m for “[ ]n annmty contract where for a continuous
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unexpired period Of two years such Contfact, has been owned by a debtor and has named as
beneficiary the debtor . . .. " Debtors argué. that they actually purchased this Annuity well over
the required statutory two year period, having purchased it from Hartford back in October, 2000.
The subsequent transfer of the Annuity from Hartford to Travelers was simply, Debtors' contend,
a transfer, hut the Annuity was continuously owned by Debtor for more than two years. The
problem with Debtors’ argument is that. the Annuity was not Simply “transferred” to Travelers.
Debtors officially terminated their account, with Hartford, had a check issued from Hartford to
Travelers, opened a ncw account with Travelers, and deposited the Tunds into that Travelers’
account. Debtorswerein fact charged approximately $1,300 in fees to close the Hartford account.
This is not a situation where the Debtors had a retirement plan uider which they could transfer
funds among various accounts or inv utmcnt% W nhout having to close out or cash out the account.
Here, the Hartford account was officially cI osed ,\ new account was opened.

For the foregoing reasons, the Court susmms Trustees Objection to Exemnpt Property. T'he
Annuity iS not exempt. The Trusteeis o ﬂuhmlt atmm of order consistent with this decision for
the Court’s signature

So ordered.

- CHE ES G. CASE 11
Umtcd States Bankruptc¥Audge

COPY ,of the foregoing mailed and/or via ta(.blml]C
this [ Vda) of November, 2005 1o:

Terry A. Dake, 1td,

11811 N. Tawmum Blvd., Suite 3031
Phoenix, Arizona 85028-1621
Attorney for Trustee

Martin Creaven

Robert Beucler

Phillips & Associates

3030 N. Third St.. Suite 1100
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Phoenix, Arizona 85012
Attorneys for Debtors

Anthony Mason

P.0O. Box 4427
Phoenix, Arizona 85030-4427

Trustee

U.S. Trustee
230 N. First Avenue, Suite 204

Phoenj |’\ Arizona 85003
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